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ENGROSSED SECOND SUBSTI TUTE HOUSE BI LL 1866

Passed Legislature - 1997 Regul ar Session
AS AMENDED BY THE SENATE
State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By House Commttee on Appropriations (originally sponsored by
Representatives Chandler, Linville, Lisk, Delvin and Schoesl er)

Read first tine 03/10/97.

AN ACT Rel ating to the establishnent of voluntary prograns creating
envi ronnment al excel l ence program agreenents; anendi ng RCW 90. 54. 020;
adding a new section to chapter 43.21A RCW adding a new section to
chapter 70.94 RCW adding a new section to chapter 70.95 RCW adding a
new section to chapter 70.105 RCW adding a new section to chapter
70. 119A RCW adding a new section to chapter 75.20 RCW adding a new
section to chapter 90.48 RCW adding a new section to chapter 90.52
RCW addi ng a new section to chapter 90.58 RCW adding a new section to
chapter 90.64 RCW adding a new section to chapter 90.71 RCW adding a
new chapter to Title 43 RCW and creating new sections.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTI ON\. Sec. 1. The purpose of this act is to create a
voluntary program authorizing environnmental excel | ence program
agreenents wth persons regul ated under the environnental |aws of the
state of Washington, and to direct agencies of the state of Washi ngton
to solicit and support the developnent of agreenents that use
i nnovative environnental measur es or strategies to achieve
environmental results nore effectively or efficiently.

p. 1 E2SHB 1866. SL
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Agencies shall encourage environnent al excel l ence  program
agreenents that favor or pronote pollution prevention, source
reduction, or inprovenments in practices that are transferable to other
interested entities or that can achieve better overall environnental
results than required by otherw se applicable rules and requirenents.

In enacting this act it is not the intent of the |egislature that
state environnental standards be applied in a manner that could result
in these state standards bei ng wai ved under section 121 of the federal
conprehensi ve environnental response, conpensation, and liability act
(42 U S.C. Sec. 9261).

NEW SECTI O\ Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "State, regional, or |ocal agency" neans an agency, board
departnent, authority, or conmm ssion that adm nisters environnmenta
| aws.

(2) "Coordinating agency" neans the state, regional, or |ocal
agency with the primary regulatory responsibility for the proposed
envi ronnment al excel |l ence programagreenent. |f nultiple agenci es have
jurisdiction to admnister state environnental |aws affected by an
envi ronnent al excell ence agreenent, the departnment of ecology shall
designate or act as the coordinating agency.

(3) "Director” neans the individual or body of individuals in whom
the ultimate | egal authority of an agency is vested by any provision of
law. |If the agency head is a body of individuals, a majority of those
i ndividuals constitutes the director.

(4) "Environnmental |aws" neans chapters 43.21A, 70.94, 70.95,
70. 105, 70.119A, 75.20, 90.48, 90.52, 90.58, 90.64, and 90.71 RCW and
RCW90. 54. 020(3) (b) and rul es adopt ed under those chapters and secti on.
The term environnmental |aws as used in this chapter does not include
any provision of the Revised Code of Wshington, or of any mnunicipal
ordi nance or enactnent, that regul ates the selection of a | ocation for
a new facility.

(5) "Facility" neans a site or activity that is regul ated under any
of the provisions of the environnental |aws.

(6) "Legal requirenent" includes any provision of an environnmental
law, rule, order, or permt.

(7) "Sponsor" means the owner or operator of a facility, including
a nmuni ci pal corporation, subject to regul ation under the environnental

E2SHB 1866. SL p. 2
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| aws of the state of Washi ngton, or an authorized representative of the
owner or operator, that submts a proposal for an environnental
excel | ence program agreenent.

(8) "Stakehol der” nmeans a person who has a direct interest in the
proposed environnental excellence program agreenent or who represents
a public interest in the proposed environnental excellence program
agreenent . St akehol ders may include communities near the project,
| ocal or state governnents, permttees, businesses, environnental and
ot her public interest groups, enpl oyees or enpl oyee representatives, or
ot her persons.

NEW SECTI ON. Sec. 3. An environnmental excellence program
agreenent entered into under this chapter nmust achieve nore effective
or efficient environnental results than the results that would be
ot herwi se achi eved. The basis for conparison shall be a reasonable
estimate of the overall inpact of the participating facility on the
environnent in the absence of an environnental excellence program
agreenent. More effective environnental results are results that are
better overall than those that would be achieved under the |ega
requi renments superseded or replaced by the agreenent. Mre efficient
environmental results are results that are achi eved at reduced cost but
do not decrease the overall environnental results achieved by the
participating facility. An environnmental excellence program agreenent
may not authorize either (1) the rel ease of water pollutants that wll
cause to be exceeded, at points of conpliance in the anbient
envi ronment established pursuant to law, numeric surface water or
ground water quality criteria or nunmeric sedinment quality criteria
adopted as rules under chapter 90.48 RCW or (2) the em ssion of any
air contamnants that wll cause to be exceeded any air quality
standard as defined in RCW 70.94.030(3); or (3) a decrease in the
overall environnmental results achieved by the participating facility
conpared with results achi eved over a representative period before the
date on which the agreenent is proposed by the sponsor. However, an
envi ronnment al excel |l ence program agreenent may authorize reasonable
increases in the release of pollutants to permt increases in facility
production or facility expansion and nodification.

NEW SECTION. Sec. 4. (1) The director of a state, regional, or
| ocal agency may enter into an environnmental excellence program

p. 3 E2SHB 1866. SL
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agreenent with any sponsor, even if one or nore of the terns of the
envi ronnent al excel | ence program agreenent woul d be inconsistent with
an ot herwi se applicable | egal requirenent. An environnmental excellence
program agr eenent nust neet the requirenents of section 3 of this act.
O herwi se applicable legal requirenments identified according to section
7(1) of this act shall be superseded and replaced in accordance with
section 9 of this act.

(2) The director of a state, regional, or |ocal agency nmay enter
into an environnental excellence program agreenent only to the extent
the state, regional, or local agency has jurisdiction to adm nister
state environnental laws either directly or indirectly through the
adoption of rules.

(3) Were a sponsor proposes an environnmental excellence program
agreenent that would affect legal requirenments applicable to the
covered facility that are admnistered by nore than one state,
regional, or |ocal agency, the coordinating agency shall take the | ead
i n devel opi ng the environnental excellence program agreenent with the
sponsor and ot her agenci es adm nistering | egal requirenments applicable

to the covered facility and affected by the agreenent. The
envi ronnment al excel l ence program agreenent does not becone effective
until the agreenment is approved by the director of each agency

adm nistering |legal requirenents identified according to section 7(1)
of this act.

(4) No director may enter into an environnental excell ence program
agreenent applicable to a renedial action conducted under the
Washi ngton nodel toxics control act, chapter 70.105D RCW or the
f eder al conprehensi ve environnent al response, conpensation and
l[tability act (42 U S.C. Sec. 9601 et seq.). No action taken under
this chapter shall be deened a wai ver of any applicable, relevant, or
appropriate requirenents for any renedial action conducted under the
Washi ngton nodel toxics control act or the federal conprehensive
envi ronnment al response, conpensation and liability act.

(5) The directors of state, regional, or |ocal agencies shall not
enter into an environnental excellence program agreenent or a
nmodi fication of an environnental excel l ence program agreenent
containing terns affecting |legal requirenments adopted to conply with
provi sions of a federal regulatory programand to which the responsi bl e
federal agency objects after notice under the terns of section 8(4) of
this act.

E2SHB 1866. SL p. 4
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(6) The directors of regional or |ocal governnents may not enter
into an environmental excellence programagreenent or a nodification of
an environnental excellence program agreenment containing terns
affecting legal requirenents that are subject to review or appeal by a
state agency, including but not limted to chapters 70.94, 70.95, and
90.58 RCW and to which the responsible state agency objects after
notice is given under the terns of section 8(4) of this act.

NEW SECTION. Sec. 5. (1) A sponsor may propose an environmnent al
excel | ence program agreenent. A trade association or other authorized
representative of a sponsor or sponsors nay propose a progranmatic
envi ronment al excel |l ence program agreenent for nultiple facilities.

(2) A sponsor nust submt, at a mininmum the follow ng i nformation
and other information that nmay be requested by the director or
directors required to sign the agreenent:

(a) A statenent that describes how the proposal is consistent with
the purpose of this chapter and the project approval criteria in
section 3 of this act;

(b) (i) For a site-specific proposal, a conprehensive description of
t he proposed environnental excellence project that includes the nature
of the facility and the operations that will be affected, how the
facility or operations wll achieve results nore effectively or
efficiently, and the nature of the results anticipated; or

(i1) For a progranmatic proposal, a conprehensive description of
the proposed environnmental excellence project that identifies the
facilities and the operations that are expected to participate, how
participating facilities or operations wll achieve environnental
results nore effectively or efficiently, the nature of the results
anticipated, and the nethod to identify and docunent the conmtnents
made by individual participants;

(c) An environnmental checklist, containing sufficient information
to reasonably inform the public of the nature of the proposed
envi ronnent al excell ence program agreenent and describing probable
significant adverse environnmental inpacts and environnental benefits
expected frominpl enentation of the proposal;

(d) A draft environnmental excellence program agreenent;

(e) A description of the stakeholder process as provided in
section 6 of this act;

p. 5 E2SHB 1866. SL
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(f) A prelimnary identification of the permt anendnents or
nmodi fications that may be necessary to inplenent the proposed
envi ronment al excel | ence program agreenent.

NEWSECTI ON. Sec. 6. (1) Stakehol der participation in and support
for an environnental excellence program agreenent is vital to the
integrity of the environnmental excellence program agreenent and hel ps
to inform the decision whether an environnental excellence program
agreenent can be approved.

(2) A proposal for an environnental excellence program agreenent
shal |l include the sponsor’s plan to identify and contact stakehol ders,
to advi se stakehol ders of the facts and nature of the project, and to
request st akehol der participation and revi ew. St akehol der
participation and review shall occur during the devel opnent,
consi deration, and i npl enmentati on stages of the proposed environnent al
excel | ence program agreenent. The plan shall include notice to the
enpl oyees of the facility to be covered by the proposed environnental
excel |l ence program agreenent and public notice in the area of the
covered facility.

(3) The coordinating agency shall extend an invitation to
participate in the developnent of the proposal to a broad and
representative sector of the public likely to be affected by the
envi ronment al excel |l ence program agreenent, including representatives
of local community, |abor, environnental, and nei ghborhood advocacy
gr oups. The coordinating agency shall select participants to be
included in the stakehol der process that are representative of the
di verse sectors of the public that are interested in the agreenent.
The st akehol der process shall include the opportunity for discussion
and conment at multiple stages of the process and access to the
information relied upon by the directors in approving the agreenent.

(4) The coordinating agency will identify any additional provisions
for the stakeholder process that the director of the coordinating
agency, inthe director’s sole discretion, considers appropriate to the
success of the stakehol der process, and provide for notice to the
United States environnental protection agency or other responsible
federal agency of each proposed environnental excellence program
agreenent that may affect Ilegal requirenents of any program
adm ni stered by that agency.

E2SHB 1866. SL p. 6
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NEW SECTI ON. Sec. 7. An environnmental excellence program
agreenent nust contain the followng terns and conditions:

(1) Anidentification of all |egal requirements that are superseded
or replaced by the environnmental excellence program agreenent;
(2) Adescription of all Iegal requirenents that are enforceabl e as

provided in section 13(1) of this act that are different from those
|l egal requirenments applicable in the absence of the environnental
excel | ence program agreenent;

(3) A description of the voluntary goals that are or wll be
pursued by the sponsor;

(4) A statenent describing howthe environnental excel |l ence program
agreenent will achieve the purposes of this chapter;

(5) A statenent describing howthe environnental excell ence program
agreenent will be inplenented, including a list of steps and an
i npl enent ati on schedul e;

(6) A statenent that the proposed environnental excell ence program
agreenent will not increase overall worker safety risks or cause an
unj ust or di sproportionate and inequitable distribution of
environnmental risks anong diverse econom c and cul tural communiti es;

(7) A summary of the stakehol der process that was followed in the
devel opment of the environnmental excellence program agreenent;

(8) A statenent describing how any participating facility shal
measure and denonstrate its conpliance wth the environnental
excel l ence program agreenent including, wthout Ilimtation, a
description of the nethods to be used to nonitor performance, criteria
that represent acceptable performance, and the nethod of reporting
performance to the public and l|ocal communities. The facility’s
conpliance wth the agreenent nust be independently verifiable;

(9) A description of and plan for public participation in the
i npl emrentation of the environnental excellence program agreenent and
for public access to infornmation needed to assess the benefits of the
envi ronnment al excel | ence programagreenent and t he sponsor’s conpli ance
wi th the environnmental excellence program agreenent;

(10) A schedul e of periodic performance review of the environnental
excel l ence program agreenent by the directors that signed the
agr eement ;

(11) Provisions for voluntary and involuntary term nation of the
agr eement ;

p. 7 E2SHB 1866. SL
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(12) The duration of the environnental excellence programagreenent
and provisions for renewal;

(13) Statenments approving the environnmental excellence program
agreenent made by the sponsor and by or on behalf of directors of each
state, regional, or |ocal agency adm nistering | egal requirenents that
are identified according to section 7(1) of this act;

(14) Additional ternms as requested by the directors signing the
envi ronnent al excel |l ence program agreenent and consistent with this
chapter;

(15) Draft permts or permt nodifications as needed to inplenent
t he environnmental excellence program agreenent;

(16) Wth respect to a programmatic environnental excellence
programagreenent, a statenent of the method with which to identify and
docunent the specific commtnents to be nmade by individua
partici pants.

NEWSECTION. Sec. 8. (1) The coordi nating agency shall provide at
| east thirty days after notice has been published in a newspaper under
subsection (2) of this section for public coment on a proposal to
enter into or nodify an environnmental excellence program agreenent.
The coordi nati ng agency may provide for an additional period of public
cormment if required by the conplexity of the proposed environnenta
excel | ence programagreenent and t he degree of public interest. Before
the start of the comrent period, the coordinating agency shall prepare
a proposed agreenent, a public notice and a fact sheet. The fact sheet
shall: (a) Briefly describe the principal facts and the significant
factual, |egal, nethodol ogi cal and policy questions considered by the
directors signing the agreenent, and the directors’ proposed deci si ons;
and (b) briefly describe howthe proposed action neets the requirenents
of section 3 of this act.

(2) The coordinating agency shall publish notice of the proposed
agreenent in the Washington State Register and in a newspaper of
general circulation in the vicinity of the facility or facilities
covered by the proposed environnental excellence program agreenent.
The notice shall generally describe the agreenent or nodification; the
facilities to be covered; sumari ze the changes in |legal requirenents
that wll result from the agreenent; summarize the reasons for
approvi ng the agreenent or nodifications; identify an agency person to
contact for additional information; state that the proposed agreenent

E2SHB 1866. SL p. 8
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or nodification and fact sheet are avail abl e on request; and state that
coments may be submtted to the agency during the coment period. The
coordi nati ng agency shall order a public informational neeting or a
public hearing to receive oral comments if the witten comments during
the comment period denonstrate considerable public interest in the
proposed agreenent.

(3) The coordinating agency shall prepare and nmake available a
responsi veness summary indicating the agencies’ actions taken in
response to coments and the reasons for those actions.

(4) Wth respect to an environnental excellence program agreenent
that affects | egal requirenents adopted to conply with provisions of a
federal regulatory program the coordinating agency shall provide a
copy of the environnental excellence program agreenent, and a copy of
the notice required by subsection (1) of this section, to the federal
agency that is responsible for admnistering that program at | east
thirty days before entering into or nodifying the environnental
excel |l ence program agreenent, and shall afford the federal agency the
opportunity to object to those terns of the environnental excellence
program agreenent or nodification of an environnental excellence
program agreenent affecting the legal requirenments. The coordinating
agency shall provide simlar notice to state agencies that have
statutory revi ewor appeal responsibilities regardi ng provisions of the
envi ronment al excel | ence program agreenent.

NEW SECTION. Sec. 9. (1) Notw thstandi ng any ot her provision of
| aw, any |l egal requirenment identified under section 7(1) of this act
shal | be superseded or replaced in accordance with the terns of the
envi ronnental excellence program agreenent. Legal requirenents
contained in a permt that are affected by an environnental excellence
program agreenent will continue to be enforceable until such tinme as
the permt is revised in accordance with subsection (2) of this
section. Wth respect to any other legal requirenents, the |ega
requi renents contained in the environnental excellence program
agreenent are effective as provided by the environnental excellence
program agreenent, and the facility or facilities covered by an
envi ronment al excel | ence program agreenent shall conply with the terns
of the environnental excellence programagreenent in lieu of the |egal
requirenents that are superseded and replaced by the approved
envi ronment al excel | ence program agreenent.

p. 9 E2SHB 1866. SL
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(2) Any permts affected by an environnental excellence program
agreenent shall be revised to conformto the environnental excellence
program agreenent by the agency wth jurisdiction. The permt
revisions will be conpleted within one hundred twenty days of the
effective date of the agreenent in accordance with ot herw se applicabl e
procedural requirenents, including, where applicable, public notice and
the opportunity for comrent, and the opportunity for review and
obj ection by federal agencies.

(3) O her than as superseded or repl aced as provided i n an approved
envi ronnmental excellence program agreenent, any existing permt
requirenents remain in effect and are enforceable.

(4) Aprogranmatic environnental excellence programagreenent shall
becone applicable to an individual facility when all directors entering
into the programmtic agreenent approve the owner or operator’s
commtnent to conply with the agreenent. A programmatic agreenent may
not take effect, however, until notice and an opportunity to conment
for the individual facility has been provided in accordance with the
requi renents of section 8 (1) through (3) of this act.

NEW SECTI ON. Sec. 10. (1) A decision by the directors of state,

regional, or |local agencies to approve a proposed environnental
excel | ence program agreenent, or to termnate or nodify an approved
envi ronnent al excell ence program agreenent, is subject to judicia

review in superior court. For purposes of judicial review, the court
may grant relief from the decision to approve or nodify an
envi ronnment al excel l ence program agreenent only if it determ nes that
the action: (a) Violates constitutional provisions; (b) exceeds the
statutory authority of the agency; (c) was arbitrary and caprici ous; or
(d) was taken wi thout conpliance with the procedures provided by this
chapter. However, the decision of the director or directors shall be
accorded substantial deference by the court. A decision not to enter
into or nodify an environnental excellence program agreenent and a
deci sion not to accept a conm tment under section 9(4) of this act to
conply with the terns of a progranmatic environnental excellence
agreenent are within the sole discretion of the directors of the state,
regional, or |local agencies and are not subject to review

(2) An appeal from a decision to approve or nodify a facility
specific or a programmati c environnental excellence program agreenent
is not tinmely unless filed with the superior court and served on the

E2SHB 1866. SL p. 10
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parties to the environnmental excellence programagreenment withinthirty
days of the date on which the agreenent or nodification is signed by
the director. For an environnental excellence program agreenent or
nodi fication signed by nore than one director, there is only one
appeal, and the tinme for appeal shall run fromthe |ast date on which
the agreenment or nodification is signed by a director.

(3) A decision to accept the commtnment of a specific facility to
conply with the terns of a progranmatic environnental excellence
program agreenent, or to nodify the application of an agreenent to a
specific facility, is subject to judicial review as described in
subsection (1) of this section. An appeal is not tinely unless filed
with the superior court and served on the directors signing the
agreenent, the sponsor, and the owner or operator of the specific
facility within thirty days of the date the director or directors that
signed the programmtic agreenent approve the owner or operator’s
coommitment to conmply wth the agreenent. For a programmatic
envi ronnent al excel |l ence program agreenent or nodification signed by
nore than one director, there shall be only one appeal and the tinme for
appeal shall run fromthe |last date on which a director approves the
conmi t ment .

(4) The issuance of permts and permt nodifications is subject to
revi ew under otherw se applicable | aw

(5) An appeal of a decision by a director under section 11 of this
act to termnate in whole or in part a facility specific or
programmati c envi ronnental excellence program agreenent is not tinely
unless filed with the superior court and served on the director within
thirty days of the date on which notice of the termnation is issued
under section 11(2) of this act.

* NEW SECTI QN Sec. 11. (1) In addition to any term nation
provi sions contai ned i n an envi ronment al excel | ence program agr eenent,
a director of an agency may termi nate an environmental excellence
program agreement in whole or in part wth respect to a |Iegal
requi renment adm ni stered by that agency, if the director finds: (a)
That after notice and a reasonabl e opportunity to cure, the covered
facility is in violation of a material requirement of the agreement;
(b) that the facility has repeatedly viol ated any requirenments of the
agreenment; (c) that the operation of the facility under the agreement
has caused endanger ment to public heal th or the environment that cannot

p. 11 E2SHB 1866. SL
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be remedi ed by nodification of the agreement; or (d) the facility has
fail ed to make substantial progress in achieving the voluntary goal s
identified under section 6(4) of this act, and t hese goal s are materi al
to the overall objectives of the agreenent.

(2) Adirector of an agency term nating an envi ronment al excel |l ence
program agreement in any respect shall provide each of the parties to
the agreenent with a witten notice of that action specifying the
extent to which t he environmental excel |l ence programagreenent is to be
termnated, the factual and |legal basis for termnation, and a
description of the opportunity for judicial review of the decision to
term nate the environnental excell ence program agreenent.

(3) If a director termi nates |ess than the entire environnental
excel | ence program agreement, the owner or operator of the covered
facility may el ect to termi nate the entire agreement as it applies to
the facility.

(4) If a director decides to term nate an environmental excellence
program agreenment because the facility has not been able to neet the
legal requirements established under the agreenent, or because
operation of the facility under the agreement has caused endanger nment
to public health or the environment, as provided in subsection (1)(c)
of this section, the director may establish in the notice of
termination: (a) Practical interimrequirenents for the facility that
are no less stringent than the | egal requirenments that woul d apply to
the facility in the absence of the agreement; and (b) a practical
schedul e of conpliance for nmeeting the interim requirements. The
interim requirements and schedul e of conpliance shall be subject to
judicial reviewunder the provisions of section 10(5) of this act. The
facility shall conply with the interimrequirenments established under
this subsection after they are final and no | onger subject to judicial
review until applicable pernmits or permt nodifications have been
i ssued under section 12 of this act.

*Sec. 11 was vetoed. See nmessage at end of chapter

NEW SECTI O\ Sec. 12. After a termnation under section 11 of
this act is final and no | onger subject to judicial review, the sponsor
has sixty days in which to apply for any permt or approval affected by
any termnated portion of the environmental excellence program
agreenent. An application filed during the sixty-day period shall be
deened a tinely application for renewal of a permt under the terns of
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any applicable law. Except as provided in section 11(4) of this act,
the terms and conditions of the environnmental excellence program
agreenent and of permts issued will continue in effect until a final
permt or approval is issued. |If the sponsor fails to submt a tinely
or conplete application, any affected permt or approval may be
nodi fied at any tine that is consistent with applicable | aw

NEWSECTI ON. Sec. 13. (1) The legal requirenents contained in the
envi ronment al excel |l ence program agreenent in accordance with section
7(2) of this act are enforceable conmtnments of the facility covered by
the agreenment. Any violation of these | egal requirenents is subject to
penalties and renedies to the same extent as the l|legal requirenments
t hat they superseded or repl aced.

(2) The voluntary goals stated in the environnental excellence
program agreenent in accordance with section 7(3) of this act are
voluntary commtnents of the facility covered by the agreenent. |f the
facility fails to neet these goals, it shall not be subject to any form
of enforcenent action, including penalties, orders, or any form of
injunctive relief. The failure to make substantial progress in neeting
these goals may be a basis on which to termnate the environnental
excel | ence program agreenent under section 11 of this act.

(3) Nothing in this chapter limts the authority of an agency, the
attorney general, or a prosecuting attorney to initiate an enforcenent
action for violation of any applicable | egal requirenent. However, no
civil, crimnal, or admnistrative action may be brought wth respect
to any |l egal requirenent that is superseded or repl aced under the terns
of an environnental excell ence program agreenent.

(4) This chapter does not create any new authority for citizen
suits, and does not alter or anmend other statutory provisions
authorizing citizen suits.

NEW SECTI ON. Sec. 14. An environnental excellence program
agreenent may contain a reduced fee schedule with respect to a program
applicable to the covered facility or facilities.

*NEW SECTION. Sec. 15. A decision to approve an environnental
excel | ence program agreenent is not subject to the requirenments of the
state environnental policy act, chapter 43.21C RCW including the
requirenment to prepare an environmental inpact statement under RCW
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43. 21C. 031. However, the consideration of a proposed environmental
excel l ence program agreement wll integrate an assessnent of
envi ronnent al i npacts.

*Sec. 15 was vetoed. See nmessage at end of chapter

NEW SECTI QON\. Sec. 16. Any state, regional, or |ocal agency
adm ni stering prograns under an environnental |aw nmay adopt rules or
ordi nances to inplenment this chapter. However, it is not necessary
t hat an agency adopt rules or ordinances in order to consider or enter
into environnental excellence program agreenents.

NEW SECTION. Sec. 17. The director of the departnent of ecol ogy
shal | appoint an advisory conmttee to reviewthe effectiveness of the
envi ronnental excellence program agreenent program and to nake a
recommendation to the |legislature concerning the continuation,
termnation, or nodification of the program The commttee also may
make recommendations it considers appropriate for revision of any
regul atory program that is affected by an environnental excellence
program agreenent. The commttee shall be conposed of one
representative each fromtwo state agencies, two representatives of the
regul ated community, and two representatives of environnenta
organi zations or other public interest groups. The conmm ttee nust
submt a report and its recommendation to the legislature not |ater
than QOctober 31, 2001. The departnment of ecology shall provide the
advi sory conmttee with such support as they may require.

NEW SECTI ON. Sec. 18. (1) Agencies authorized to enter into
envi ronnent al excell ence program agreenents nmay assess and collect a
fee to recover the costs of processing environnmental excellence program
agreenent proposals. The anount of the fee may not exceed the direct
and indirect costs of processing the environnmental excellence program
agreenent proposal. Processing includes, but is not limted to:
Wrking with the sponsor to develop the agreenent, neeting wth
st akehol der groups, conducting public nmeetings and hearings, preparing
a record of the decision to enter into or nodify an agreenent, and
defending any appeal from a decision to enter into or nodify an
agreenent . Fees also may include, to the extent specified by the
agreenent, the agencies’ direct costs of nonitoring conpliance with

E2SHB 1866. SL p. 14
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those specific ternms of an agreenent not covered by permts issued to
the participating facility.

(2) Agencies assessing fees may graduate the initial fees for
processi ng an environnental excellence program agreenent proposal to
account for the size of the sponsor and to nake the environnental
excel l ence program agreenent program nore available to smal
busi nesses. An agency nmay exercise its discretion to waive all or any
part of the fees.

(3) Sponsors may voluntarily contribute funds to the adm ni stration
of an agency’s environnental excellence program agreenment program

NEW SECTI ON. Sec. 19. The authority of a director to enter into
a new environnental excellence program agreenent program shall be

term nated June 30, 2002. Environnental excellence programagreenents
entered into before June 30, 2002, shall remain in force and effect
subject to the provisions of this chapter.

NEW SECTION..  Sec. 20. A new section is added to chapter 43.21A
RCWto read as foll ows:
Not wi t hst andi ng any ot her provision of |aw, any |egal requirenent

under this chapter, including any standard, limtation, rule, or order
i s superseded and replaced in accordance with the terns and provi sions
of an environnental excellence program agreenent, entered into under
chapter 43.-- RCW (sections 2 through 19 of this act).

NEWSECTION. Sec. 21. A newsection is added to chapter 70.94 RCW
to read as foll ows:
Not wi t hst andi ng any ot her provision of |aw, any |egal requirenent

under this chapter, including any standard, limtation, rule, or order
i s superseded and replaced in accordance with the terns and provi sions
of an environnental excellence program agreenent, entered into under
chapter 43.-- RCW (sections 2 through 19 of this act).

NEW SECTI ON.  Sec. 22. A new section is added to chapter 70.95 RCW
to read as foll ows:
Not wi t hst andi ng any ot her provision of |aw, any |egal requirenent

under this chapter, including any standard, limtation, rule, or order
i s superseded and replaced in accordance with the terns and provi sions

p. 15 E2SHB 1866. SL
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of an environnental excellence program agreenent, entered into under
chapter 43.-- RCW (sections 2 through 19 of this act).

NEW SECTION. Sec. 23. A new section is added to chapter 70.105
RCWto read as foll ows:

Not wi t hst andi ng any ot her provision of |aw, any |egal requirenent
under this chapter, including any standard, limtation, rule, or order
i s superseded and replaced in accordance with the terns and provi sions
of an environnental excellence program agreenent, entered into under
chapter 43.-- RCW (sections 2 through 19 of this act).

NEW SECTION. Sec. 24. A new section is added to chapter 70.119A
RCWto read as foll ows:

Not wi t hst andi ng any ot her provision of |aw, any |egal requirenent
under this chapter, including any standard, limtation, rule, or order
i s superseded and replaced in accordance with the terns and provi sions
of an environnental excellence program agreenent, entered into under
chapter 43.-- RCW (sections 2 through 19 of this act).

NEW SECTI ON.  Sec. 25. A new section is added to chapter 75.20 RCW
to read as foll ows:

Not wi t hst andi ng any ot her provision of |aw, any |egal requirenent
under this chapter, including any standard, limtation, rule, or order
i s superseded and replaced in accordance with the terns and provi sions
of an environnental excellence program agreenent, entered into under
chapter 43.-- RCW (sections 2 through 19 of this act).

NEWSECTI ON. Sec. 26. A new section is added to chapter 90.48 RCW
to read as foll ows:

Not wi t hst andi ng any ot her provision of |aw, any |egal requirenent
under this chapter, including any standard, limtation, rule, or order
i s superseded and replaced in accordance with the terns and provi sions
of an environnental excellence program agreenent, entered into under
chapter 43.-- RCW (sections 2 through 19 of this act).

NEWSECTI ON. Sec. 27. A new section is added to chapter 90.52 RCW
to read as foll ows:

Not wi t hst andi ng any ot her provision of |aw, any |egal requirenent
under this chapter, including any standard, limtation, rule, or order

E2SHB 1866. SL p. 16
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i s superseded and replaced in accordance with the terns and provi sions
of an environnental excellence program agreenent, entered into under
chapter 43.-- RCW (sections 2 through 19 of this act).

NEWSECTI ON. Sec. 28. A new section is added to chapter 90.58 RCW
to read as foll ows:

Not wi t hst andi ng any ot her provision of |aw, any |egal requirenent
under this chapter, including any standard, limtation, rule, or order
i s superseded and replaced in accordance with the terns and provi sions
of an environnental excellence program agreenent, entered into under
chapter 43.-- RCW (sections 2 through 19 of this act).

NEWSECTION. Sec. 29. A new section is added to chapter 90. 64 RCW
to read as foll ows:

Not wi t hst andi ng any ot her provision of |aw, any |egal requirenent
under this chapter, including any standard, limtation, rule, or order
i s superseded and replaced in accordance with the terns and provi sions
of an environnental excellence program agreenent, entered into under
chapter 43.-- RCW (sections 2 through 19 of this act).

NEWSECTI ON. Sec. 30. A newsection is added to chapter 90.71 RCW
to read as foll ows:

Not wi t hst andi ng any ot her provision of |aw, any |egal requirenent
under this chapter, including any standard, limtation, rule, or order
i s superseded and replaced in accordance with the terns and provi sions
of an environnental excellence program agreenent, entered into under
chapter 43.-- RCW (sections 2 through 19 of this act).

*Sec. 31. RCW 90.54.020 and 1989 ¢ 348 s 1 are each anended to
read as foll ows:

Wilization and managenent of the waters of the state shall be
gui ded by the foll owi ng general decl aration of fundamentals:

(1) UWses of water for donestic, stock watering, industrial,
commerci al, agricultural, irrigation, hydroel ectric power production,
mning, fish and wildlife maintenance and enhancenent, recreational,
and thermal power production purposes, and preservation of
envi ronnent al and aest heti c val ues, and all other uses conpatible with
the enjoyment of the public waters of the state, are declared to be
benefi ci al .

p. 17 E2SHB 1866. SL
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(2) Allocation of waters anpng potential uses and users shall be
based generally on the securing of the maxi num net benefits for the
peopl e of the state. Maxi num net benefits shall constitute total
benefits |l ess costs including opportunities |ost.

(3) The quality of the natural environment shall be protected and,
wher e possi bl e, enhanced as foll ows:

(a) Perennial rivers and streans of the state shall be retained
with base flows necessary to provide for preservation of wldlife,
fish, scenic, aesthetic and other environmental values, and
navi gati onal val ues. Lakes and ponds shall be retai ned substantially
in their natural condition. Wthdrawals of water which would conflict
therewith shall be authorized only in those situations where it is
clear that overriding considerations of the public interest will be
served.

(b) Waters of the state shall be of high quality. Regardless of
the quality of the waters of the state, all wastes and other material s
and substances proposed for entry into said waters shall be provided
with all known, avail abl e, and reasonabl e net hods of treatment prior to
entry. Notw thstanding that standards of quality established for the
waters of the state would not be viol ated, wastes and other material s
and substances shall not be allowed to enter such waters which will
reduce the existing quality thereof, except in those situations where
it is clear that overriding considerations of the public interest will
be served. Technol ogy- based effluent |limtations or standards for
di scharges for nunicipal water treatnent plants |ocated on the
Chehal i s, Colunbia, CowWitz, Lewis, or Skagit river shall be adjusted
to reflect credit for substances renpved from the plant intake water
if:

(i) The nmunicipality denpnstrates that the intake water is drawn
fromthe sanme body of water into which the di scharge is made; and

(ii) The nunicipality denpnstrates that no viol ation of receiving
water quality standards or appreci abl e environmental degradation will
result.

(4) Adequate and safe supplies of water shall be preserved and
protected in potable condition to satisfy human donestic needs.

(5) Miltiple-purpose inpoundment structures are to be preferred
over singl e-purpose structures. Due regard shall be given to means and
net hods for protection of fishery resources in the planning for and

E2SHB 1866. SL p. 18
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construction of water inpoundment structures and other artificial
obstructions.

(6) Federal, st at e, and |local governnments, i ndi vi dual s,
corporations, groups and other entities shall be encouraged to carry
out practices of conservation as they relate to the use of the waters
of the state. In addition to traditional devel opment approaches,
i nproved water use efficiency and conservation shall be enphasized in
t he managenent of the state’s water resources and i n some cases will be
a potential new source of water with which to meet future needs
t hroughout the st ate.

(7) Devel opment of water supply systens, whether publicly or
privately owned, which provide water to the public generally in
regional areas within the state shall be encouraged. Devel opnent of
wat er supply systens for nul tipl e domestic use which will not serve the
public generally shall be discouraged where water supplies are
avail abl e from wat er systems serving the public.

(8) Full recognition shall be given in the adm ni strati on of water
allocation and use prograns to the natural interrelationships of
surface and ground waters.

(9) Expressions of the public interest will be sought at all stages
of water planning and al |l ocation di scussions.

(10) wat er managenent programs, including but not limted to, water
quality, flood control, drainage, erosion control and stormrunoff are
deemed to be in the public interest.

(11) Notwithstanding any other provision of law, __any |egal
requi rement under subsection (3)(b) of this section is superseded and
replaced in accordance wth the ternms and provisions of _an
envi ronnent al excel | ence program agr eenent, entered into under chapter
43. -- RCW (sections 2 through 19 of this act).

*Sec. 31 was vetoed. See nmessage at end of chapter.

NEW SECTI ON. Sec. 32. The environnental excellence account is

hereby created in the state treasury. All fees and voluntary
contributions collected by state agenci es under section 18 of this act
shal |l be deposited into the account. Moneys in the account may be

spent only after appropriation. Expenditures fromthe account may be
used only for purposes consistent wth the environnental excellence
programcreated under sections 2 through 19 of this act. Mneys in the
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account may be appropriated to each agency in an anount equal to the
anount each agency collects and deposits into the account.

NEW SECTI ON. Sec. 33. Sections 2 through 19 of this act
constitute a new chapter in Title 43 RCW

Passed the House April 22, 1997.

Passed the Senate April 18, 1997.

Approved by the Governor WMy 15, 1997, with the exception of
certain itens that were vetoed.

Filed in Ofice of Secretary of State May 15, 1997.

Note: Governor’s explanation of partial veto is as foll ows:

"I amreturning herewith, w thout my approval as to sections 11,
15, and 31, Engrossed Second Substitute House Bill No. 1866 entitled:

"AN ACT Relating to the establishnent of wvoluntary prograns
creating environnental excellence program agreenents;"

Since | assuned office, | have enphasized the inportance of
effective and efficient governnent. The two Executive Orders that |
have signed dealt with inproving governnent service by working smarter
and finding ways to reduce costs.

One el enent of better performance is a willingness to be i nnovative
and creative in the pursuit of objectives. Engrossed Second Substitute
House Bill No. 1866 reflects just such an approach. It pronptes a nore
efficient and results-oriented regulatory systemfor state, |ocal and
regi onal agencies that adm nister a host of environnental and resource
protection laws. The bill allows agencies - after careful consultation
with all affected stakeholders - to sign agreenents with those they
regulate that contain conditions different from those that would be
i nposed under existing statutes.

| am well aware that there is concern about this |egislation and
that it is perceived to hold the potential for our | osing ground in our
decades-long effort to protect Washington's precious environnment.
However, | think there is substantial nerit in this bill as adopted by
the 1997 Legislature. | amwell aware of the trenendous effort that
went into anmending it throughout the session to acconmodate nmany of the
concerns expressed about the early versions.

At the sanme tine as | act on this bill, I amcharging the director
of the Departnent of Ecology with the difficult task of rebuil ding sone
of the trust that may have been | ost during the course of the debate
over House Bill No. 1866. | have trenmendous confidence in his ability
to bring together parties with strongly felt opposing views, and seek
common ground. | have asked the Director and his staff to initiate a
process of devel opi ng gui dance for inplenentation of the Environnental
Excell ence Program - guidance that can fill some gaps in the
| egi sl ation and hel p create confidence that the bill wll not becone a
path toward | ower standards of resource protection.

Wiile | have signed the majority of Engrossed Second Substitute

House Bill No. 1866, there are three provisions that necessitate a
veto. These are sections 11, 15, and 31.

E2SHB 1866. SL p. 20
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Section 11 addresses termnation of Environnmental Excellence
Program Agreenents. It specifies that one of the bases for such
term nation decisions is that "the operation of the facility under the
agreenent has caused endangernent to public health or the environnment
t hat cannot be renedi ed by nodification of the agreenent...." It then
goes on to state that if an Agreenent is termnated, the regul atory
agency can inpose interimrequirenents no less stringent than those

which would apply in the absence of an agreenent. However, the
facility is not obligated to conply with these interim requirenents
until they have exhausted all judicial review

This is sinply unacceptable. If the operation of a facility is

endangering the public health or our environnent, it cannot be all owed
to continue unchecked while an agency tries to nodify the agreenent to
remedy the problem term nates the agreenent and responds to possibly

years of |legal challenges. A provision nust be nade for inposing
alternate regulatory requirenments on a nuch shorter tinetable than
specified in section 11. This is one of the issues | have asked

Director Fitzsimmons to explore in developing guidance for this
program

Section 15 exenpts Environnental Excellence ProgramAgreenents from
the State Environnental Policy Act. SEPA allows the public and
deci si on-makers to becone aware of the environnmental consequences of
their decisions and to look at alternate ways of achieving the sane
objective. |If Agreements under this statute are to achieve equal or
better environnental performance, nothing that would be revealed
t hrough t he SEPA process shoul d hanper conpl eti on of an agreenent. The
added opportunity for public consultation should assuage sone of the
fears expressed that agenci es and proj ect sponsors will reach deci sions
w t hout adequat e consi derati on of the concerns of nei ghbors, enpl oyees,
or citizen groups.

Section 31 anmends the 1971 Water Resources Act. For 26 years,
Washi ngton has had one of the strongest laws in the nation to prevent
degradation of our water quality. Under this |law, no discharges into
state waters are allowed if they would reduce existing water quality.
This seens a mnimal standard to i npose on any waste discharger. But
section 31 woul d al l ow an Envi ronnment al Excel | ence Program Agreenent to
supersede this requirenent. This is unacceptable and unnecessary in
light of section 3 of the bill. Under that section, every agreenent to
be signed nust produce results equal to or better than what would be
produced under current standards and requirenents. Thus, no agreenent
could ever arise that would result in a degradation of the state’s
water quality. For this reason, | have vetoed section 31.

| have today sent a letter to the Director of the Departnent of
Ecol ogy spelling out the issues and approach to be used in devel opi ng
gui dance for inplenenting Engrossed Second Substitute House Bill No.
1866. This should address nmany of the concerns that have been raised
by opponents of the bill w thout underm ning its objectives.

| enphasize to all those who have been involved with this
legislation that it is a 5-year trial. No new agreenents can be nmade
after July 2002 unless the Legislature extends the program Thus we
have a w ndow of opportunity to change the way we do business and to
denonstrate that new ways are not necessarily worse than the ol d ways.
| urge those on all sides to keep in mnd a shared objective of
envi ronment al excellence for all of Washington’s citizens in a healthy
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economc climte where business and governnent operate with the
great est possible efficiency.

For these reasons, | have vetoed sections 11, 15, and 31 of
Engrossed Second Substitute House Bill No. 1866.

Wth the exception of sections 11, 15, and 31, | am approving
Engrossed Second Substitute House Bill No. 1866."
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